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Analysis of Governor Pataki’s
2005-2006 Executive Budget

Governor Pataki anticipates a deficit of over $4 billion for this fiscal year. In his
budget the Governor ambitiously attempts to close this shortfall and address the
Medicaid burden for local counties. And he plans to do this all without raising
taxes. The Governor states that he will accomplish this with $1.1 billion in
Medicaid cost containment measures and nearly $840 million in revenue
maximization efforts. Some analysts have indicated that the budget, in fact,
contains $2.5 billion in Medicaid cuts.

According to the administration, a key component of the Governor’s approach is
shifting away from costly institutional care to community alternatives, finally
recognizing the significant savings the state could reap over time by addressing
the institutional bias in the State’s long term care system. The Governor’'s
proposal, however, still includes short-term Medicaid cost containment measures
which go too far and unnecessarily cut the availability of community services.
The unintended consequences of these policies would be to reinforce the
institutional bias and promote costly institutionalization.

Complicating this year's budget battle is the fact that the Governor has included
changes to law and whole new programs in the appropriations bill. Including this
language in the appropriations bill is a strategy to take advantage of the Court of
Appeals decision that limits the ability of the Legislature to amend appropriations.
We are very concerned about this strategy and will continue to work closely with
the Legislature to ensure that people of all ages with disabilities are not harmed
by proposals contained in the Executive Budget.

The following is an analysis of some of the Governor's proposals affecting people
with disabilities, specifically focusing on how the proposed budget will affect the
state’s ability to comply with the Olmstead decision. It includes a review of the
proposed changes in Medicaid, prescription drugs, senior services, housing, and
other services for persons with disabilities.



Medicaid

Funding for the Implementation of the 1915(c) Nursing Facility Transition
and Diversion Medicaid Waiver

The Governor has appropriated funding for the Nursing Facility Transition and
Diversion Medicaid Waiver. The specific appropriation of $21 million includes a
variety of services such as Medicaid fraud protection, long term care
restructuring and nursing home transition and diversion waiver activities. State
officials have confirmed that approximately $1 million of that allocation has been
earmarked for implementation of the Nursing Facility Transition and Diversion
Waiver program that was authorized last year. This appropriation funds the
establishment of the Regional Resource Development Centers (RRDCs). State
officials have advised the Center for Disability Rights (CDR) that they only
requested $1 million for this year because it will take time for the budget to pass
and to approve contracts for the RRDCs. This program is modeled on the
successful 1915(c) waiver program serving persons with Traumatic Brain Injury
which has demonstrated over $1,600 per person per month in Medicaid savings.

CDR enthusiastically supports this important 1915(c) waiver and its timely
implementation. Inclusion of these funds in the 2005-2006 budget demonstrates
a commitment to this important Medicaid long term care reform initiative.

Changing Medicaid Eligibility Rules
The Governor’'s budget institutes various Medicaid eligibility changes. These
measures include:
¢ Eliminating spousal refusal;
¢ Extending the Medicaid look-back period to five years;
¢ Changing the asset penalty period to begin on the first day the individual is
in need of Medicaid for long-term care services; and
¢ Imposing the look-back period on individuals seeking community-based
long-term care services.

Eliminating Spousal Refusal

The Executive Budget calls for the elimination of the right of spousal refusal.
Currently, spouses can refuse to contribute their income and/or assets to their
spouse’s health care services and counties have the right to pursue spousal
support. The Executive Budget proposes to eliminate this. In addition, the
Executive Budget proposes to require the State Attorney General’s Office, at the
request of the Department of Health, to recover the cost of medical assistance in
certain circumstances.

Spousal impoverishment budgeting rules apply to married individuals when one
spouse is in a nursing home. These rules shelter some of the spouse’s income
and assets from Medicaid when the other spouse enters a nursing home,
allowing the spouse who remains in the community to maintain a modest amount
of savings and the income to support their housing. These rules do not apply to
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married individuals in the community seeking home care services who are not
eligible for a 1915(c) waiver but need community based home care services.
Because these rules do not apply to married individuals seeking community-
based services, when a spouse needs home care services, the other spouse
currently can avoid impoverishment by refusing to pay for their spouse’s medical
expenses.

The Governor proposes eliminating this alternative. Consequently, when a
married individual applies for home care, his or her family will be forced to
impoverish themselves in order for the spouse to receive community based
services even though this would not be required if the spouse were placed in a
nursing home. The alternative to avoid impoverishment would be divorce or
abandonment. The Governor’s proposal clearly reinforces the institutional bias
and will result in people being unnecessarily institutionalized by family members
who have been forced to choose between their spouse and the savings they
need to remain in the community themselves.

Extending the institutional long-term care look back

The look back period for all types of transfers would be extended to 60 months.
The look back period would be the 60 month period immediately proceeding the
date that an institutionalized or non-institutionalized person applies for Medicaid
assistance for long-term care services.

Making penalty periods prospective

The Executive budget proposes to make any penalty period resulting from the
transfer of assets begin on the first day the person is receiving services.
Previously, the penalty period began on the first day of the month following the
month in which the transfer was made.

Applying the extended look back period to home care

Under the Governor’s proposed budget, the sixty-month look back period as well
as a transfer of assets penalty period would apply to non-institutionalized
individuals applying for Medicaid long-term care services. Non-institutional long-
term care services means home health care services, personal care services,
assisted living program services and other services designated as such in
Medicaid regulations.

These measures will impede the ability of individuals with disabilities to access
community-based long-term care services. The imposition of asset transfer
penalties on individuals seeking home care will disproportionately impact
individuals with modest assets who are seeking community-based alternatives to
institutionalization. Wealthy individuals will still be able to afford financial
planning and legal assistance that enable them to hide their assets. Families
and individuals with modest resources simply cannot afford this assistance and
will be forced to “spend-down” their assets in order to become eligible for
Medicaid.



Eliminating several optional Medicaid services
The Executive Budget proposes to eliminate certain optional Medicaid services
such as adult dental, private duty nursing, psychology, audiology and podiatry.

CDR is opposed to the elimination of these services. Cutting needed services is
not the answer. These cuts unfairly target individuals with physical disabilities.
Services provided by podiatrists, clinical psychologists, nurses, and audiologists
are often essential to individuals with physical disabilities who wish to remain
independent. The elimination of such services will have negative consequences
on the well being of individuals with physical disabilities, forcing them to not seek
the care needed and ignoring health concerns until they become unmanageable.

Proposing various cost-containment measures for Certified Home Health
Agencies (CHHAS)

While the Executive Budget spared homecare from some of the most onerous
cuts, it did propose cost-containment measures affecting both CHHAs and
counties.

e Continuation of Medicare Maximization Targets: CHHA and Long
Term Home Health Care Program (LTHHCP) providers must meet savings
targets in which Medicaid revenues are reduced as a percentage of the
total Medicare and Medicaid revenue combined. Providers are assigned
into an upstate and downstate group. If the regional group meets the
targets, individual providers are not financially penalized. However, if the
regional group does not meet the target, the Department of Health assigns
liability to individual providers.

e Elimination of the $1.5 million limit on State savings resulting from
the existing cap on CHHA'’s administrative costs: Any savings that the
State achieves from capping CHHA administrative costs will now be kept
by the State. Previously, any amount of savings over $1.5 million was
returned to providers.

e Imposition of a cap on administrative costs for LTHHCP providers.
An administrative cap will now be imposed on LTHHCP providers.

In addition, county savings targets, while not included in this Executive Budget,
were authorized until 2006 in the 2004-2005 Executive Budget. This means that
counties that have a disproportionately high home care utilization rate are
financially penalized. In the past, counties that have been affected by the county
savings targets include New York City, Ulster, Nassau and Westchester.

CDR is concerned that cuts to home care will limit the availability of home care
services for people with disabilities. Home care is an essential service that
allows people of all ages with disabilities to remain in their own homes.



Authorizing various home care demonstration projects

The Executive Budget calls for the establishment of long-term care
demonstration programs in up to four social services districts for “the purposes of
creating incentives for providers to care for individuals with more complex
medical needs, supporting relatives and other caregivers to assist patients
needing care at home and reducing the need for institutionalization.” Selected
home health care agencies would receive an enhanced rate for services provided
to individuals who are discharged from a hospital or nursing home and have
complex health care needs. Eligible Certified Home Health Agencies (CHHA's)
would receive the enhanced rate for up to sixty days after the person is
discharged from a hospital or a nursing home. Services that may be available
through the demonstration projects include respite care and payments for
personal care services that are provided by family members.

While CDR is supportive of allowing people with disabilities to remain in their own
homes, we are not convinced that providing enhanced rates to certain CHHA’s
for services will have the desired results. The demonstration projects should
track the outcomes beyond the initial 60 days when determining effectiveness of
this model.

In addition, CDR hopes to be able to obtain more information on providing
payments for personal care services that are provided by family members. We
are supportive of certain family members, such as adult children and spouses,
getting paid to provide personal care services for their loved ones. However, in
order to support this proposal, we would need more information on which family
members are eligible to be paid as personal care providers through this program.

Giving DOH Commissioner broad authority to seek waivers, emergency
regulations and state plan amendments

In order to implement some of the proposals contained in the Executive budget,
the Department of Health will need to seek federal waivers. The Executive
budget would give the Commissioner of the Department of Health the authority to
submit amendments to the state plan and submit waiver applications or
applications to amend existing waivers. This is a significant change in practice.
In response to the disability community’s advocacy for the development of a
1915(c) Nursing Facility Transition and Diversion Waiver, the administration
stated that it was necessary to get legislative authority in order to develop the
waiver application.

CDR vigorously opposes any changes which would eliminate Legislative
involvement in the development of new waivers, the modification of existing
waivers, or changes to existing state plan services. The current process assures
that there is public scrutiny and adequate review of these proposals. Changing
the system would allow the administration to make wholesale changes in all of its
waivers and state plan long term care services without legislative oversight or
any real community involvement. This issue is particularly important to the



disability community which has generally been excluded by the Governor’s office
and the Department of Health from the process of policy development. Because
the Governor’s office and the Department of Health have refused to include the
disability community, it is imperative that our elected representatives be involved
in the process.

Prescription Drugs

Creating a Preferred Drug Program

The cost of prescription drugs in New York State continues to skyrocket, growing
each year. In fact, pharmaceuticals are among the fastest growing segments of
Medicaid. In order to control Medicaid costs, the Executive Budget calls for the
creation of a Preferred Drug Program. This program anticipates Medicaid
savings by creating classes of therapeutic medication and within each class,
selecting preferred drugs based on their efficacy, safety, and cost savings to the
state. In this selection process, New York expects to receive “supplemental
rebates” to drive down the costs of the selected preferred drugs.

The Preferred Drug Program would exclude “atypical anti-psychotics, anti-
depressants, anti-retrovirals used in the treatment of HIV/AIDS and anti-rejection
drugs used for the treatment of organ and tissue transplants.” People currently
covered under New York’s Elderly Pharmaceutical Insurance Coverage (EPIC)
would be temporarily exempted from the Preferred Drug Program until a date no
later that April 1, 2008.

The Commission to be established to develop and implement the Preferred Drug
Program would consist of five licensed and practicing physicians, five licensed
and practicing pharmacists, one expert in drug utilization review, one licensed
and practicing nurse practitioner or midwife, and one consumer or representative
of a consumer constituency. We are concerned that there will be only one
consumer voice among the thirteen people developing the Preferred Drug
Program. One consumer on the commission and a public hearing process with
no obligation to follow public input is insufficient means of ensuring a Preferred
Drug Program that provides the most effective and safe prescription drugs to
people in need.

The Governor’s proposed Preferred Drug Program has significant likelihood of
restricting access to needed medications. This is not the solution to our Medicaid
budget problem and this policy has significant Olmstead implications. Access to
appropriate medications is critical to stabilizing an individual’s health. This is
often the first step to transitioning from or avoiding unwanted institutional
placement. CDR is deeply concerned that the preferred drug program will create
additional barriers to community living.

If a medication is prescribed which is not the preferred drug in its therapeutic



class, reimbursement will be denied unless:

e The consumer is a member of a population exempt from prior
authorization requirements;

e The prescribed medication is in a medication class exempted from prior
authorization requirements;

e The preferred drug has been tried and failed to produce desired
outcomes;

e The preferred drug has been tried and produced unacceptable side
effects;

e Consumer is stable on non-preferred drug and transition to preferred drug
is medically contraindicated

We are additionally concerned that the prior authorization process may be too
burdensome or unable to respond to demand. Although the Governor has
proposed a 24-7 telephone line and fax with “qualified health care professionals”
available to consult with physicians, it is not clear that this helpline will be
sufficiently able to respond to the demand for prior authorization. The Governor’'s
proposal is clear that a determination cannot be completed within 24 hours, the
consumer shall be given a 72-hour supply, but there is no clarification of what
happens after 72 hours.

If New York State does establish a Preferred Drug Program, the plan must
include strong consumer protections. The program should allow the prescriber’s
judgment to ultimately determine what medication a person uses. Furthermore,
the list of classes of drugs that are exempted from the Preferred Drug Program is
too limited. Approved Multiple Sclerosis therapies should be exempt from prior
authorization requirements and other medications, such as those used for
seizure disorders, are often times patient-specific and must be included in the
drugs that are exempted from this program.

It is understandable that New York would want to explore ways to address the
burgeoning expense of prescription drugs. Nationally, Medicaid spending on
prescription drugs grew twice as fast as the total Medicaid budget. However,
instead of restricting access to important medications, New York State should
explore alternatives that would result in savings to the New York State Medicaid
program without unnecessarily harming individuals with disabilities. The state
need not look any farther that the pharmaceutical industry itself which is
generating record profits and pumping massive amounts of funding into
marketing campaigns for its products. Other alternatives include purchasing
prescription medications in bulk to get better-negotiated prices and purchasing
drugs from Canada.

Increasing prescription drug co-payments

The Executive Budget increases co-payments for generic prescription drugs from
fifty cents to $1.00 and for brand name drugs from $2.00 to $3.00. In addition,
the Governor’s budget increases the annual out-of-pocket maximum for co-pays



to $200. While this may seem like a small co-payment, it is prohibitive to
individuals with disabilities and seniors who live on fixed incomes and have a
significant number of prescription medications. Studies have shown that greater
cost sharing on low income individuals forces people to go without the
medications they need to stay healthy.

This co-pay increase will be especially detrimental for individuals that rely on
brand name prescription medications. For example, some seniors who have
limited visual acuity and persons with developmental disabilities living
independently in the community depend on the standard appearance of brand
name medications in order to manage their medications independently,
eliminating the need for some more extensive and expensive medical monitoring.

Removing drug costs from the nursing home rate

Under the Governor’s budget, as of January 1, 2006, nursing home rates will no
longer include an amount for prescription drugs for dually eligible
Medicaid/Medicare beneficiaries contingent upon implementation of the Medicare
Part D Plan by the federal government.

Removing the drug costs from the nursing home rates makes sense. However,
CDR remains concerned that there will be significant limitations of the Medicare
Part D Plan. We are particularly concerned that the Medicare drug plans offered
through the Medicare Part D Plan will have restrictive formularies that limit
access to needed drugs. Therefore, CDR believes that the State must provide
consumer protections to assure that nursing facility residents have access to the
prescriptions they need.

Senior Services

Providing additional funding for essential community-based services that
allow seniors to remain in their own homes.

The Executive Budget proposes to double the annual funding for the Expanded
In Home Services for the Elderly Program (EISEP) from $25 million to $50 million
over the next two years. In addition, the Executive Budget provides an additional
$250,000 to the Community Services for the Elderly (CSE) program. Both EISEP
and CSE provide essential services such as personal care assistance,
assistance with shopping, and housekeeping services that allow seniors to
remain in their own homes.

CDR supports the proposals to increase funding for both of these programs.
These programs are essential to seniors who want to avoid unwanted
institutional placement.



Housing

Without adequate affordable, accessible, and integrated housing, New York
State will be hard-pressed to meet the requirements of the Olmstead decision.
The Governor’s State of the State and Budget included a new program which
begins to address this need.

Creating the Access to Home Program

The Executive Budget calls for the creation of the Access to Home Program that
will invest $10 million “to make homes and apartments of low and moderate
income New Yorkers with disabilities more accessible.” Under this program,
seniors and people with disabilities could receive funding for home modifications
that would allow them to remain in the community and avoid nursing home
placement.

CDR is extremely supportive of this program and thanks the Governor for
including it in his Executive Budget. Funding for home modifications will allow
people of all ages with disabilities to make the necessary accessibility
modifications to their homes. This program will allow people of all ages with
disabilities to avoid unwanted nursing home placement.

We are hopeful that as the program is developed it will target serving persons
who are in nursing facilities who want to return to the community or people who
are at imminent risk of nursing facility placement. To make this program effective
at diverting individuals from nursing facilities, the administration must assure that
funded projects will have a streamlined application process for the home
modifications. To promote the use of the program as a means of transitioning
people from nursing facilities, the Division of Housing and Community Renewal
(DHCR) should require that agency applicants include a letter from a nursing
facility resident who wants to return to the community and needs assistance with
housing modifications for every $25,000 that the agency requests in its
application. By requiring agency applicants to go into nursing facilities to identify
individuals, this project will build connections between community providers and
nursing facility residents who want to return to the community.

Other Services for Persons with Disabilities

Merging the Office of Advocate for Persons with Disabilities (OAPwD) and
the Commission on Quality of Care for the Mentally Disabled (CQC)

The Governor’'s Executive Budget merges the Office of Advocate for Persons
with Disabilities (OAPwD) and the Commission on Quality of Care for the
Mentally Disabled (CQC) into a single agency. CDR opposes this merger. CQC
was initially created as a response to the Willowbrook Consent Decree. CQC
provides independent oversight of the quality and cost-effectiveness of services
provided by all mental hygiene programs in New York State. The ability of CQC
to be independent is an essential element in its role as an advocate for quality
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services for people with cognitive or mental health disabilities. CQC makes
recommendations for changes in policies, practices, laws and regulations and
shares knowledge gained from oversight activities with all providers, dramatically
improving the quality of care. OAPwD primarily serves as a source of information
and referral and a training and technical assistance resource on assistive
technology and is the disability community’s liaison to the Governor’s office. The
OAPwD has served as a vital link between the disability community and the
Governor’s office, and CDR hopes that the with the state’s implementation of the
Olmstead decision, it will play an even more significant role in issues affecting
persons with disabilities who want to return to the community from nursing
facilities.

Transfer VESID to the Department of Labor

The Executive Budget proposes transferring the State Education Department’s
Vocational and Educational Services for Individuals with Disabilities (VESID),
including administration of the state Independent Living Centers, to the
Department of Labor (DOL).

CDR opposes this transfer. Under DOL, the focus of Independent Living Centers
could be shifted away from persons with the most significant disabilities,
including institutionalized individuals, simply because they do not have an
employment goal. More importantly, Independent Living Centers are under the
auspices of the State Education Department which answers to the Board of
Regents. Moving VESID and the Independent Living Centers to the Department
of Labor (DOL), which is under the auspices of the Governor, could limit the
ability of Independent Living Centers to advocate on behalf of people with
disabilities, particularly in regard to state policy issues.
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